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BRIEF OF WASHINGTON LEGAL FOUNDATION AND ALLIED 

EDUCATIONAL FOUNDATION AS AMICI CURIAE  
IN SUPPORT OF APPELLEE, URGING AFFIRMANCE 

__________ 
 

INTERESTS OF AMICI CURIAE 
 
 The Washington Legal Foundation (“WLF”) is a nonpartisan, nonprofit 

public interest law and policy center with supporters nationwide.  WLF engages in 

litigation and in other advocacy to defend economic liberty and free-market 

principles.  To that end, WLF regularly appears as amicus curiae in cases like this 

one that raise issues of great importance regarding free enterprise. 

 The Allied Educational Foundation (“AEF”) is a nonprofit charitable 

foundation based in Englewood, New Jersey.  Founded in 1964, AEF is dedicated 

to promoting education in diverse areas of study, such as law and public policy, 

and has appeared as amicus curiae in cases like this on a number of occasions. 

 WLF and AEF are concerned that state law suits brought by foreign 

employees of foreign suppliers against American retailers, such as Wal-Mart, to 

recover for alleged violations of foreign or international labor rights committed by 

the suppliers would have adverse economic consequences both at home and abroad.  

Reversal of the district court’s decision based on Appellants’ novel application of 

the unjust enrichment remedy would establish a new legal precedent that, if 

followed by other courts across the country, would open the door to a flood of 
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litigation against American companies for the alleged misconduct of their foreign 

suppliers.  Exposing these companies to such liability would discourage 

international trade, thus increasing the cost of goods for American consumers 

while, at the same time, reducing employment opportunities for foreign workers.  

Because this litigation strikes at the heart of free enterprise, it is of particular 

concern to WLF and AEF. 

 Neither WLF nor AEF has a direct interest in the outcome of this case.  Both 

entities seek merely to assist the Court in understanding the legal and policy 

implications of applying unjust enrichment doctrine in the context of international 

transactions like the transaction at issue here.  WLF and AEF are filing this brief 

with Appellants’ consent. 
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STATEMENT OF THE CASE AND SUMMARY OF ARGUMENT1 

Appellee Wal-Mart Stores, Inc. (“Wal-Mart”) is an American retailer that 

purchases goods from various suppliers around the world for resale to its domestic 

customers.  SER:15 (¶ 34).  Appellants are current and former employees of Wal-

Mart suppliers located in China, Bangladesh, Indonesia, Swaziland, and Nicaragua.  

SER:5-12 (¶¶ 7-26).  Appellants allege that their employers have violated local 

labor laws, as well as international standards governing basic workplace rights.  Id.; 

see also AOB:5-6.  In particular, Appellants claim, among other things, that their 

wages and benefits are lower than required by law and that they are forced to work 

overtime without compensation.  SER:5-6 (¶¶ 7-10), 7 (¶¶ 12-13), 8-9 (¶¶ 15-17), 

10 (¶¶ 19-20), 11-12 (¶¶ 22-25); see also SER:50 (¶ 150).  Instead of suing their 

employers, who allegedly violated the law, Appellants brought this class action 

against an American company (Wal-Mart) that purchased goods from their 

employers.  Appellants asserted a host of legal theories ranging from breach of 

contract and negligence to unjust enrichment and the Alien Tort Statute.  See 

generally SER:37-56.  The district court granted Wal-Mart’s motion to dismiss all 

claims.  ER:2-14, 15-17. 

Appellants raise four issues on appeal, the final being the district court’s 

alleged error in dismissing the unjust enrichment claim.  Appellants now proffer 
                                                 

1 Appellants’ Opening Brief is cited as “AOB:___.”  Appellants’ Excerpts of Record are cited as “ER:___.”  
Appellee’s Supplemental Excerpts of Record are cited as “SER:___.” 
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two arguments in support of the unjust enrichment count:  (i) Wal-Mart is a joint 

employer with its foreign suppliers, and (ii) there is a direct causal link between 

Wal-Mart’s enrichment and Appellants’ lost wages and benefits.  AOB:50-58.  

This amicus brief addresses the latter argument. 

Appellants assert that Wal-Mart unjustly enriched itself by leveraging its 

great economic clout to obtain the lowest possible prices for goods manufactured 

by its foreign suppliers.  SER:50 (¶¶ 149-50).  Because these suppliers allegedly 

decided, in turn, to cut costs by unlawfully lowering wages and by forcing 

Appellants to work overtime without compensation, Appellants contend that Wal-

Mart unjustly benefited at their expense.  Id.; see also AOB:52-56.  Simply stated, 

the crux of Appellants’ unjust enrichment claim is that Wal-Mart should have 

agreed to pay its suppliers more.  As Appellants’ theory goes, by paying more, 

Wal-Mart would have assured higher wages and better working conditions for its 

foreign suppliers’ foreign employees. 

The district court rejected Appellants’ theory on the rather straightforward 

legal basis that the relationship between Wal-Mart’s alleged benefit and 

Appellants’ loss is too attenuated to support a claim of unjust enrichment.  ER:11.  

WLF agrees and files this brief in support of Wal-Mart, maintaining that 

Appellants’ unjust enrichment claim should fail as a matter of both law and policy.  

As a matter of law, Appellants’ novel theory of unjust enrichment is misplaced 
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because the foreign suppliers, not Wal-Mart, were the ultimate beneficiaries of any 

unjust enrichment derived at Appellants’ expense.  To the extent that Wal-Mart 

benefited at all from its suppliers’ infringement of Appellants’ workplace rights, 

such enrichment is too remote to sustain a claim for restitution.  Appellants’ theory 

should also fail as a matter of policy because establishing such a precedent would 

unfairly expose American companies to liability for the misconduct of their foreign 

suppliers, thereby increasing the costs of international trade.  As a result, the price 

of domestic consumer goods would rise with little or no corresponding benefit to 

foreign workers, many of whom would lose their jobs because of decreased trade.  

In addition, applying the common law doctrine of unjust enrichment to 

international transactions like this one would invite state-by-state regulation of 

international trade, a domain more appropriately regulated by the federal 

government.  In sum, this Court should reject Appellants’ unjust enrichment claim. 
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ARGUMENT 

Appellants do not allege that Wal-Mart failed to pay the contract price for 

the goods it received.  Instead, the gravaman of the unjust enrichment claim is that 

Wal-Mart did not pay enough.  In effect, Appellants invite courts to set the price of  

procurement contracts to implement United States labor law in foreign countries.  

Not only would such a course amount to a novel and unjustified extension of the 

unjust enrichment remedy, but it would also have perverse public policy 

consequences. 

I. An American Retailer Is Not Enriched At The Expense Of A Foreign 
Supplier’s Foreign Employees When The Foreign Supplier Violates 
Foreign Labor Law 
 
The connection between the foreign employees of a foreign supplier and an 

American retailer is too remote to sustain an unjust enrichment claim by the 

foreign employees against the American retailer for alleged violations of foreign 

labor law committed, not by the American retailer, but by the foreign supplier.  To 

conclude otherwise would expand the equitable doctrine of unjust enrichment far 

beyond its traditional boundaries.  That Appellants seek to move beyond these 

boundaries is evidenced, as the district court noted, by their telling lack of citation 

to any case that has allowed “a claim for restitution based on unjust enrichment 

where the financial connection between the parties [was] so remote.”  ER:11.  Thus, 

the district court correctly denied Appellants’ unjust enrichment claim on the 
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ground that any “supposed connection between [Wal-Mart’s] alleged benefit and 

the expense suffered by Plaintiffs” was too “attenuated.”  Id. 

It is beyond peradventure that any recovery for unjust enrichment must 

include a causal link between the benefit received and the expense incurred.  See 

First Nationwide Sav. v. Perry, 11 Cal. App. 4th 1657, 1662 (1992) (“An 

individual is required to make restitution if he or she is unjustly enriched at the 

expense of another.”) (emphasis added)); see also AIG Ret. Servs., Inc. v. Altus Fin. 

S.A., No. CV 05-1035-JFW (CWx), 2007 WL 5362724, at *19 (C.D. Cal. May 31, 

2007) (California law recognizes “that an allegedly defrauded plaintiff seeking to 

recover under an unjust enrichment theory must establish a causal connection 

between the alleged fraud and the defendant’s gains.”).  Indeed, Appellants admit 

this requirement:  “there must be a causal relationship between a plaintiff’s loss 

and a defendant’s unjust enrichment.”  AOB:52 (emphasis added).  Accordingly, 

Appellants must show that Wal-Mart’s benefit came at their expense or, in other 

words, that Wal-Mart’s benefit “caused” their loss. 

Appellants’ theory of unjust enrichment is a novel one.  They allege that 

Wal-Mart obtained the benefit of increased profits by obtaining goods from its 

foreign suppliers at low cost.  SER:50 (¶¶ 149-50).  Appellants claim that this 

benefit came at their expense because their employers, Wal-Mart’s foreign 

suppliers, paid them a lesser wage than required by local law and forced them to 
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work overtime without compensation.  SER:50 (¶ 150).  Because Wal-Mart “knew 

or should have known” that its suppliers were violating local and international 

labor law to produce the goods at low cost, Appellants contend that Wal-Mart was 

the primary beneficiary of these unlawful “cost-saving” measures.  AOB:54.  

Hence, say Appellants, Wal-Mart was “unjustly enriched.” 

Accepting for the sake of argument that the foreign suppliers violated 

Appellants’ rights and that Wal-Mart knew or should have known about it, the 

relationship between whatever benefit Wal-Mart received and whatever loss 

Appellants suffered is still too remote to establish a claim of unjust enrichment 

against Wal-Mart.  The central fallacy of Appellants’ argument is that there is a 

necessary and direct causal relationship between the cost-savings to Wal-Mart and 

the loss to Appellants.  In situations like this one, where a supplier’s employees sue 

the retailer on the ground that the price agreed upon by the retailer and the supplier 

is too low, any causal connection between the retailer’s supposed unjust 

enrichment and the employees’ lost wages is tenuous at best because the benefit of 

the bargain to the retailer does not come at the expense of the supplier’s employees; 

rather, it comes at the expense of the supplier.  For example, the supplier could 

comply with the relevant labor laws and still give the retailer its bargained-for 

price by taking a smaller profit or by finding cost-savings elsewhere.  But even if 

these options were unavailable to the supplier, the resulting losses need not be born 
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by the employees through unlawful wages or uncompensated work; instead, the 

supplier itself could bear the loss, as any business that makes an unprofitable deal 

must do. 

To the extent that the supplier attempts to limit its losses (or to maximize its 

profits), as the suppliers did in this case by allegedly paying their employees less 

than the minimum wage, the supplier, not the retailer, is enriched at the employees’ 

expense.  And, of course, if Wal-Mart’s offered terms are “too low” to make the 

contract profitable, then the supplier is free to decline the offer.  In short, any harm 

to Appellants stems directly and exclusively from the supplier’s voluntary decision 

on how best to operate its business, not from anything attributable to Wal-Mart’s 

conduct. 

Where, as here, the causal connection between the alleged benefit and the 

loss is so attenuated, or non-existent, courts have consistently refused to award 

restitution on claims of unjust enrichment.  For example, the Supreme Court of 

Iowa recently affirmed dismissal of an analogous unjust enrichment claim by 

consumers against defendants Visa and MasterCard.  Southard v. Visa U.S.A. Inc., 

734 N.W.2d 192, 199-200 (Iowa 2007).  In Southard, the consumer class alleged 

that due to an illegal tying arrangement requiring merchants that accept Visa and 

MasterCard credit cards to also accept Visa and MasterCard debit cards, 

defendants required merchants to pay inflated fees.  Id. at 194.  The consumers 
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alleged that these magnified costs were passed along to them in the form of higher 

prices for the goods they bought from the merchants.  Id.  The Supreme Court 

disagreed, holding that the alleged consumer detriment (increased cost of goods 

sold by the merchants) was “too remote” from the alleged benefit (defendants’ 

additional fees from the merchants).  Id. at 199-200. 

While Southard is the most recent opinion rejecting attenuated restitution 

claims, this precedent is well-established.  See, e.g., AIG Ret. Servs., Inc., 2007 

WL 5362724, at *19 (“Since . . . Plaintiff has failed to establish any causal 

connection between Defendants’ alleged fraud and Plaintiff’s failure to acquire 100 

percent of the [relevant] insurance assets, . . . Defendants have not been unjustly 

enriched at Plaintiff’s expense.”); City and County of San Francisco v. Philip 

Morris, Inc., 957 F. Supp. 1130, 1144-45 (N.D. Cal. 1997) (“[P]laintiffs are asking 

this Court to stretch its powers too far” where the facts show that any unjust 

enrichment accruing to defendant tobacco companies in the form of increased 

profits “was at the expense of individual smokers, not of the [plaintiffs] city and 

counties.”); Sperry v. Crompton Corp., 863 N.E.2d 1012, 1018 (N.Y. 2007) 

(“[T]he connection between the purchaser of tires and the producers of chemicals 

used in the rubber-making process [for tires] is simply too attenuated to support [an 

unjust enrichment] claim.”). 
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Appellants rely principally on two cases to support their argument that the 

connection between Wal-Mart’s benefit and their loss is not so remote as to defeat 

their unjust enrichment claim:  County of Solano v. Vallejo Redevelopment Agency, 

75 Cal. App. 4th 1262 (1999) (“Solano”), and First Nationwide Savings v. Perry, 

11 Cal. App. 4th 1657 (1992) (“Perry”).  AOB:52-56.  Neither precedent, however, 

supports Appellants’ contentions. 

In Solano, the court held that the defendant City of Vallejo had unjustly 

received development funds from the Vallejo Redevelopment Agency that the City 

knew had already been promised to the County of Solano.  Solano, 75 Cal. App. 

4th at 1277-80.  Even though the City was not a party to the original agreement 

between the Agency and the County, the court determined that “[b]y having 

knowledge of the circumstances surrounding its enrichment, [the City] was 

unjustly enriched.”  Id. at 1279-80.  Similarly, in Perry, the court held that the 

defendant was unjustly enriched when it obtained a benefit by selling property that 

it knew had already been mistakenly reconveyed by the plaintiff’s trustee.  Perry, 

11 Cal. App. 4th at 1669-70.  The defendant’s knowledge was the critical factor:  

“If [Defendant] should not have known about the reconveyance, and should not 

have realized that it was not entitled to all of the sale proceeds, then it would not 

necessarily be unjust to permit it to retain those proceeds.”  Id. at 1669.  According 

to Appellants, these cases demonstrate that there need not be a direct relationship 
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between the parties to sustain a claim of unjust enrichment if the party receiving 

the benefit has knowledge of the other party’s loss.  AOB:53-55.  Thus, even 

though Wal-Mart had no direct employment relationship with Appellants, it was 

nonetheless unjustly enriched because it obtained the benefit of lower prices from 

its suppliers with the knowledge that Appellants were working for below-minimum 

wages and without overtime compensation.  Id. at 54. 

Appellants’ reliance on these two cases misses the point at issue here 

because neither case actually involves a dispute about causation.  There is no doubt, 

for instance, that in Solano, the City obtained the development funds at the 

County’s expense.  See Solano, 75 Cal. App. 4th at 1280 (“The total amount by 

which [the City] was enriched because of the Agency’s payments to Glen Cove 

was somewhere in the vicinity of $3.5 million.  Of this amount, $3.2 million 

should have gone to Solano County.”).  Similarly, there is no question in Perry that 

the defendant received all the proceeds of the sale of the disputed property at the 

plaintiff’s expense.  See Perry, 11 Cal. App. 4th at 1661 (noting that “[b]ecause of 

the reconveyance, [the plaintiff] did not receive any of the proceeds from the sale 

of the property”).  Indeed, the dispositive issue in both cases had nothing to do 

with the causal link between the defendant’s gain and the plaintiff’s loss.  On the 

contrary, both cases turned on the question of whether the defendant’s obvious and 

undisputed gain was unjust because the defendant had knowledge that the benefit 
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was acquired at the plaintiff’s expense.  See Solano, 75 Cal. App. 4th at 1280 (“By 

having knowledge of the circumstances surrounding its enrichment, [the City] was 

unjustly enriched.”); Perry, 11 Cal. App. 4th at 1669 (“Our review of the 

authorities discloses that [Defendant’s] knowledge is critical to the validity of 

[Plaintiff’s] unjust enrichment claim.”).  These cases simply establish that the 

defendant is liable for actions that cause harm to the plaintiff if the defendant 

should have known that the actions were wrongful.  They do not stand for the 

entirely different proposition that a defendant who does not cause harm is liable 

because it “should have known” of the exploitive activities of the third party 

causing the harm merely because the defendant has a contract with the wrongdoer.  

Even assuming that Wal-Mart had knowledge of Appellants’ loss, Appellants 

cannot establish that Wal-Mart was anything more than a remote beneficiary of its 

suppliers’ unlawful cost-saving practices because, as already explained, the benefit 

ultimately went to the suppliers. 

At bottom, Appellants’ clever theory of unjust enrichment is misplaced 

because it targets the wrong party.  It is alleged that the suppliers, either by 

maximizing their profits or by mitigating their losses, reaped the benefit of 

unlawful labor practices at Appellants’ expense.  But it is not clear why Wal-Mart, 

and retailers like it, should be made to bear the legal costs of their suppliers’ unjust 

enrichment, especially when the causal link between the loss to the suppliers’ 
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employees and the gain to the retailer is so attenuated.  By seeking recovery from 

Wal-Mart on the theory that Wal-Mart should have paid higher prices because 

higher prices would have potentially translated into higher wages and better 

working conditions for the suppliers’ employees, Appellants invite courts to 

become roving, international wage and price review boards with unprecedented 

equitable power to rewrite contracts and to impose prices they deem fair solely for 

the purpose of indirectly enforcing American labor norms abroad.  This Court 

should not accept the invitation, especially where, as here, the true and undisputed 

beneficiaries of unjust enrichment are Appellants’ employers. 

II. It Is Not “Unjust” When An American Retailer Is Enriched By 
Obtaining A Lower Contract Price From Its Foreign Supplier 

 
 As an equitable doctrine, restitution requires not only a benefit conferred at 

the expense of another, but that it would be “unjust” for the person to retain the 

transferred benefit.  McBride v. Boughton, 123 Cal. App. 4th 379, 389 (2004).  

Accordingly, “[i]t is well settled that restitution will be denied where application of 

the doctrine would involve a violation or frustration of the law or opposition to 

public policy.”  Id. (internal quotation marks omitted) (alteration in original).  

Because allowing Appellants’ state common law claim to proceed would have vast 

negative policy effects, any alleged enrichment is not “unjust.”  Accordingly, 

dismissal should be affirmed. 



 - 15 - 
WAI-2901465v4  

 Allowing Appellants’ claim would create an incentive for foreign workers 

who have a dispute with their foreign employers to sue any American company 

that purchases goods from those workers’ employers.  The district court raised this 

concern at the hearing on the motion to dismiss in the context of the non-appealed 

federal Alien Tort Statute claim: 

If the Congress has issued the statutes as broadly as you say, we will 
enforce it.  But wouldn’t that just open up federal courts to an 
incredible array of lawsuits from around the world when someone 
gets fired in some faraway country who happens to be supplying an 
American company? 
 

ER:38 (lines 3-8) (emphasis added).  In response, Appellants’ counsel recognized 

this danger but argued that the federal statute itself would prevent such a tsunami 

of lawsuits that have little connection with the United States:  “No, your Honor.  

That statute has a very finite list of norms that are applicable.”  Id. (lines 9-10) 

(emphasis added).  In contrast, Appellants’ state common law unjust enrichment 

claim has no such explicit list.  Indeed, restitution is a broad-based court-created 

equitable doctrine—the exact opposite of a legislatively drafted statute.  As such, 

the district court’s concern is even more pertinent for Appellants’ state law 

restitution claim.  Specifically, public policy does not favor using state common 

law unjust enrichment doctrine to flood United States courts with cases by foreign 

workers whose only relationship with this country is a remote sales contract by 

their foreign employers. 
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 If Appellants are successful, there will also be vast negative economic 

consequences.  Necessarily, if Appellants succeed, domestic companies will face 

additional liability.  In response, these American companies will be deterred from 

procuring goods from overseas, thus decreasing foreign trade.  The domestic prices 

of goods (which as noted above would effectively be set by courts) also would be 

increased with little or no concomitant benefit to workers abroad (as they would 

lose their jobs due to decreased foreign trade).  These economic consequences also 

counsel affirmance of the district court’s dismissal. 

 Finally, dismissal of the unjust enrichment count should be affirmed for a 

separate public policy reason—deference to the federal government.  Appellants’ 

are foreign workers allegedly injured by their foreign employers’ violation of 

foreign or international law, which was allegedly caused by an American buyer 

driving too hard a bargain.  Assuming arguendo that there is any merit for such a 

restitution claim, it is the federal government that is most capable and suitable for 

providing redress, not state common law.  See, e.g, United States v. Belmont, 301 

U.S. 324, 330 (1937) (“Governmental power over external affairs is not distributed, 

but is vested exclusively in the national government.”); Deutsch v. Turner Corp., 

324 F.3d 692, 709 (9th Cir. 2003) (“[P]ower over foreign affairs is reserved to the 

federal government.”).  Allowing Appellants’ claim would invite piecemeal 

regulation of foreign trade by each individual state’s law and by each federal and 
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state court that interprets such law.  Not only would this diverse precedent 

introduce uncertainty and cost into the marketplace, it also would be contrary to 

the federal government’s power to regulate foreign commerce under both the 

Supremacy Clause and the Dormant Foreign Commerce Clause.  Indeed, 

underpinning both of these Clauses is the important policy that international 

relations is the job of the federal government, not of the individual states.  

Accordingly, public policy counsels rejection of Appellants’ unjust enrichment 

claim. 

CONCLUSION 
 
 For the foregoing reasons, as well as those set forth in Appellees’ brief, 

amici curiae Washington Legal Foundation and Allied Educational Foundation 

respectfully request the Court to affirm dismissal of Appellants’ unjust enrichment 

claim. 
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